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M/s. Shanti Builders (O.P) Cyn Hs THE ESTATE OFFICER 
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F O R M-“B” 97 oe PORT 
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ORDER UNDER SUB-SECTION (1) OF SECTION 5 OF THE PUBLIC CUT 0 THE UD. ESTATE Officer 
b= 

PREMISES (EVICTION OF UNAUTHORISED OCCUPANTS) ACT, 1971 12 MOCKER EE PORT 

WHEREAS 1, the undersigned, am satisfied, for the reasons recorded below that pE Jo 

M/s. Shanti Builders, 137, Canning Street, Kolkata -700001 AND ALSO AT 20, ofr 

Netaji Subhas Road, 1= Floor, Kolkata-700001 is in unauthorized occupation of the 

Public Premises specified in the Schedule below: 
REASONS 

1) That the proceedings against O.P. is very much maintainable. 

2) That you have violated the condition of tenancy under licence as granted by| 

the Port Authority by way of not making payment of licence fees /rental dues 

to SMPK. 

3) That O.P’s contention regarding “Statutory Tenant” has got no merit in the 

facts and circumstances of the casc. 

4) That the licence as granted to the O.P. by SMPK had doubtlessly expired on 

01.03.2016. 

5) That no case has been made out on behalf of O.P. as to how its occupation 

in the Public Premises could be termed as “authorised occupation” aftes 

expiry of the licence. 

6) That the instant Proceeding is not barred by the doctrine of Estoppel, waive] 

and acquiescence. 

7) That O.P. has failed to make out any case in connection with “abatement of 

rent” as pleaded. 

8) That the O.P. had no authority to occupy the Public Premises after expiry of 

licence and service of the Notice to Quit dated 11.08.20 16 and O.P.] vr 

occupation is “unauthorized” in view of Sec.2(g) of the P.P. Act, 1971 an{l 

0.P. is liable to pay compensation charges with interest for wrongful use anfl 

enjoyment of the Public Property upto the date of handing over of cleat, 

ov vacant and unencumbered possession to the Port Authority. 

PLEASE SEE ON REVERSE 



(2) 

e reasoned order No. 43 dated 2 +0] L023 | is attached hereto 

» forms a part of the reasons. 

(2 

hs W; THEREFORE, in exercise of the powers conferred jon me under Sub- 

“Section (1) of Section 5 of the Public Premises (Evictipn of Unauthorized 

Occupants) Act, 1971, I hereby order the said M/s. fens Builders, 137, 

Canning Street, Kolkata -700001 AND ALSO AT 20, Netaji Subhas Road, 1st Floor, 

Kolkata-700001 and all persons who may be in occupation pf the said premises 

or any part thereof to vacate the said premises within 15 days of the date of 

publication of this order. In the event of refusal or failure|to comply with this 

order within the period specified above the said M/s. Shanti Builders, 137, 

Canning Street, Kolkata 700001 AND ALSO AT 20, Netaji Subhas Road, 1 Floor, 

Kolkata-700001 and all other persons concerned are liablg to be evicted from 

the said premises, if need be, by the use of such force as mpy be necessary. 

SCHEDULE 

Plate No. CG-283 

Godown space msg. about 86.028 Sq.m and verandah| space msg. about 

13.378 sqm at Compartment No.8 of Kolkata Pgrt Trust's Import 

Warehouse(North) under North Port Police Station in the] presidency town of 

Kolkata. It is bounded on the North partly by the Trustees’|godown occupied by 

Soor Neogi Coomar & Co. Pvt. Ltd. and partly by Port oy Co-operative, 

on the East by the Trustees’ open land alongside Stand Rdad, on the South by 

the Trustees’ open land alongside Strand Road, on the South by the Trustees’ 

godown occupied by Dinco Engineering and on the West JL asbestos verandah 

alongside strip of open land. 

Trustees’ means the Board of Syama Prasad Mookerjee Poft, Kolkata Authority 

(Erstwhile Board of Trustees’ for the Port of Kolkata). 

ot 
Dated: ©/ +10 & 1 02> Seganes Fi 
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Court Room At the 1st Floor 

6, Fairlie Place Warehouse
 Form “ E” 

Yori ~~ 

Kolkata-70000
 1. 

PROCEEDINGS
 NO.1753/R OF 2017 

ORDER NO. 43 DATED: 21:29 8-022 

Form of order under Sub-section (1) and (2A) of Section 7 of the Public 

Premises (Eviction of Unauthorised Occupants) Act, 1971. | By Order of : 

T-E ESTATE OFFICER 

svAM» PRASAD MOOKERJEE PORT 

To 

CERT =n COPY OF THE ORDER 

L x 

c.o8Er RY THE ESTA E OFFICER 

= me a 

SvaMs FPASAD prense PORT 

pees) anning 
y 

Kolkata -700001. 
Be “4 Assistant 

AND ALSO AT 

OFFICE JU rE 1.0. ESTATE OFFICER, 

5 2 15:0) AOOKERIE 
5 

20, Netaji Subhas Road, 

2 4OOKERJEE PORT. Sa, 

Jt Floor, Kolkata-700001. 
gr 

01:0 

WHEREAS you arc in occupation of the public premises described in the 

Schedule below. (Please see on reverse). 

: 

AND WHEREAS, by written notice dated 07 06.2017 you are called upon [to 

show cause on or before 05.07.2017 why an order requiring you to pay a sym 

of Rs.6,95,525/ -
(Rupees Six lakh ninety five thousand five hundred twenty fjve 

only) being the rent payable together with compound interest in respect of fhe 

said premises should not be made; 

AND WHEREAS, I have considered your objections and/or the evidepce 

produced by you; 

NOW, THEREFORE, in exercise of the Powers conferred by sub-section. (1) of 

Section 7 of the Public Premises (Eviction of Unauthorised Occupants) [Act 

1971, 1 hereby require you to pay the sum of Rs.6,95,525] (Rupees Six lakh 

ninety five thousand five by dred twenty five only) for the period from 2nd |day 

of April, 2015 upto 1st Day of March, 5016 (both days inclusive) to SMPK 

by lb..08:4603 

PLEASE SEE ON REVHRSE 



= Da 

Se 
onferred by Sub-section (24) of $ection 7 of the said 

“7 Act, I also hereby require you to pay compound interest @ 7.50 % per annum 

on the above sum till its final payment being the current rate of interest as per 

the Interest Act, 1978. 

In case the said sum is not paid within the said period or if the said manner, it 

will be recovered as arrears of land revenue through the el 

SCHEDULE 

Plate No. CG-283 
Godown space msg. about 86.028 Sq.m and verandalh space msg. about 

13.378 sgm at Compartment No.8 of Kolkata Hort Trust's Import 

Warehouse(North) under North Port Police Station in th presidency town of 

Kolkata. It is bounded on the North partly by the Trustee godown occupied by 

Soor Neogi Coomar & Co. Pvt. Ltd. and partly by Port 5 amik Co-operative, 

Ae on the East by the Trustees’ open land alongside Stand Road, on the South by 

- the Trustees’ open land alongside Strand Road, on the Sputh by the Trustees’ 

. godown occupied by Dinco Engineering and on the West py asbestos verandah 

Mi alongside strip of open land. 

Ea Trustees’ means the Board of Syama Prasad Mookerjee Pprt, Kolkata Authority 

(Erstwhile Board of Trustees’ for the Port of Kolkata). 

Dated: Of +0 g. 00> : Signatjure and seal of the 

Estate Officer 

~ 7 1A) RRASAR MODKERJE 

—oiFIED COPY OF THE ORDER 
& ile THE ESTATE OFFICER 

5 Mer 

RE sistant TID FRTATE OFFICER 

Li OOKERIEE BORT 

sV 

oh ob copy FORWARDED TO THE ESTATE MANAGER, SYAMA PRASAD MOOKERJEE PORT, 

KOLKATA FOR INFORMATION. 

1 my



Be hd — : SL 

REGISTERED POST WITH A/D. 

HAND DELIVERY 

AFFIXATION ON PROPERTY 

Court Room at the 1% Floor 

Of SMPK’s 

Fairlie Warehouse 

6, Fairlie Place, Kolkata- 700 001. 

PROCEEDINGS NO.1753/D OF 2017 

ORDER NO. 43 DATED: 31.03.4022 

Form-G 

Form of order under Sub-section (2) and (2A) of Section 7 of the Public Premises (Eviction of 

Unauthorised Occupants) Act, 1971. 
TUE 

To 

M/s. Shanti Builders, 

137, Canning Street, 

Kolkata -700001. 

AND ALSO AT 

20, Netaji Subhas Road, 

1st Floor, Kolkata-700001. 

WHEREAS 1, the undersigned, am satisfied that you are in unauthorised] 

occupation of the public premises mentioned in the Schedule below: 

notice dated 07.06.2017 you are called upon to 

05.07.2017 why an order requiring you to pay 

eighty five thousand 

for unauthorised 

AND WHEREAS by written 

show cause on Or before 

damages of Rs. 28,85,130/- (Rupees Twenty eight lakh 

one hundred thirty only) together with [compound interest] 

use and occupation of the said premises, should not be made; 

AND WHEREAS, I have considered your objections and/or the evidence 

produced by you; 

; 

NOW, THEREFORE, in exercise of the powers conferred 

(2) of Section 7 of the Public Premises 

Act 1971, I hereby order you to pay the sum of Rs. 28,85,130/- (Rupeq 

of your unauthorised occupation of the premisg 

me as damages on account 
days inclusive) to SMPK 

for the period from 04.03.2015 to 31.12.2016 (both 

by tb-02.1:3 

PLEASE SEE ON REVERSE 

RASAD\M 

py 

on me by Sub-sectiofr 18 

) 
3 
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In exer 
Bection 7 of the said 

= Aer Taalso hereby require you to pay compound interest @ 7.50 % per annum 

on the above sum till its final payment being the current rate of interest as per 

the Interest Act, 1978. 

In the event of your refusal or failure to pay the damages within the said period 

or in the manner aforesaid, the amount will be recovered las an arrear of land 

revenue through the Collector. 

SCHEDULE 

Plate No. CG-283 

Godown space msg. about 86.028 Sq.m and verandalf space msg. about 

13.378 sqm at Compartment No.8 of Kolkata Pprt Trust's Import 

Warehouse(North) under North Port Police Station in th¢ presidency town of 

Kolkata. It is bounded on the North partly by the Trustees godown occupied by 

Soor Neogi Coomar & Co. Pvt. Ltd. and partly by Port Shiaramik Co-operative, 

_ on the East by the Trustees’ open land alongside Stand Rpad, on the South by 

the Trustees’ open land alongside Strand Road, on the ier the ‘Trustees’ 

$ godown occupied by Dinco Engineering and on the West bby asbestos verandah 

“alongside strip of open land. 
; ; 

Trustees’ means the Board of Syama Prasad Mookerjee Pgrt, Kolkata Authority 

* (Erstwhile Board of Trustees’ for the Port of Kolkata). : 

¢ 

~ 

Date £27. 0 &: 4013 - Seeig : the 

Ry Order of : _ 

iE ESTATE OFFICER 

AVAIL PRASAR MOO
KERIEE BOAT 

PY OF THE ORDER 

E ESTATE OFFICE? 
ERJEE PORT 

CERTIFIED CO 

COPY FORWARDED TO THE ESTATE MANAGER, SYAMA PRASAD VIOOKERJEE PORT, 

KOLKATA FOR INFORMATION 



REQscer, SYAMA PRASAD MOOKERJEE PORT, KOLKAT. 

Npointed 

\ "Lviction of Unauthorised Occupants ) Act 1971. the Central Govt. Under Section 3 of the Public Premises 

43 
3hof.dor3 

Ry Order of : 

THE ESTATE OF 
SAMA PRASAR MOOKER 

CERTIFIED CORY OF TH 

i en BY TEEETS OFFICER 
7 PRASAD WOOKERJEE PORT 

satan 

hee 2 i ELD. ESTA 

FINAL ORDER 

The matter is taken up today for final disposal. Godown space 

measuring 86.028 sq.m and verandah space msg.13.378 Sq.m 

at Compartment No.8 of Kolkata Port Trust(Now Syama 

Prasad Mookerjee Port)’s Import Warehouse(North) under 

North Port Police Station, within the Presidency town of 

Kolkata, comprised under occupation No.CG-283 was allotted 

to M/s. Shanti Builders (O.P) on licence for 11 months w.e.f 

04.04.2014 by Syama Prasad  Mookerjee Port, 

Kolkata(Erstwhile Kolkata Port Trust/KoPT), hereinafter 

referred to as ‘SMPK’, The Applicant herein, on certain terms 

and conditions. The said licence was extended for a further 

period of 11 months from 02.04.2015 to 01.03.2016. It is the 

case of SMPK that O.P. had failed el neglected to pay arrear 

licence fees/rent and taxes along with interest since long and 

continued to occupy the premises after expiry of such licence 

period illegally in violation of the terms of the tenancy. SMPK 

demanded possession of the Public Premises from O.P. by 

notice dated 11.08.2016 and it is argued that after expiry of 

the period as mentioned in the said notice, O.P. has no 

authority under law to occupy the Public Premises and O.P. is 

liable to pay damages for wrongful use and enjoyment of the 

Port Property as per SMPK’s Schedule of rent charges in 

course together with interest accrued thereon for delayed 

payment. - 

This Forum issued Show Cause Notice u/s 4 of the’ Act (fos; 

adjudication of the prayer for order of eviction etc.) and Show 

Notice u/s 7 of the Act (for adjudication of the prayer for |‘ 

recovery arrear rental dues and damages etc.) all dated 

07.06.2017(vide Order No.1 dated 05.06.2017). 

It appears from the record that subject proceedings followed a 

court case being Title Suit No.729 of 2016 before the Ld. 7th 

bench City Civil Court, Calcutta. As it is learnt upon inquiry 

that there is no order of stay in connection with the said Title 

Suit in question, the Forum proceeded with the speedy 

disposal of the instant matter under the four corner of P.P Act. 

It also reveals that subject proceedings also followed a Misc 
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Appeal being No.26 of 2019 filed by O. 

for Order of Oral Examination/Cross H 

addition to filing of Affidavit of Eviden 

Court, Calcutta. After hearing the par 

18.11.2021, Ld’ Court was pleased to 

impugned order. Such order of the | 

below:- 

“That the instant Misc Appeal, being 

b_ challenging the Order 

amination of Parties in 

e. The Misc appeal was 

taken up for hearing before the Ld’ Judge, Bench-X, City Civil 

ties vide its order dated 

Lonfirm the Order of the 

Estate Officer with some variatidn /modification of the 

ld’ Court is reproduced 

No.26 of 2019, stands 

disposed of with some variation/ modification of the impugned 

order as passed by the Ld. Estate Qfficer in the Proceeding 

No.1573, 1573/R, 1573/D of 2017[Board of Trustees for the 

Port of Kolkata Vs. M/s. Shanti Buildets), but without any order 

as to cost as per the provision of order] 41 rule*32 of the-Code of 

Civil Procedure. 
: 

The impugned order dtd.11.03.201% passed by the Ld. Estate 

Officer in Proceeding No.1573, 15 73/ 2 1573/D of 201 7{Board 

of Trustees for the Port of Kolkata vy M/s. Shanti Builders) is 

confirmed with certain variation/ modification to the effect that 

present Opposite Party/ Appellant bd allowed to submit their 

Affidavit _in Evidence in support of their case, if the same has 

not yet been submitted .on behalf of the 

: 
of argument.” 

Opposite 

Party/ Appellant along with final notes 

It is seen that A O.P. had |duly been entered into 

appearance through its Advocate anf contested the matter by 

filing written objection / reply to |the Show Cause/s on 

01.09.20 17. O.P. filed its Affidavit ir] Chief on 25.03.2019 and 

also filed applications on 18.04.201pP and 22.04.2019 praying 

adjournment of the instant hearing pn the ground of pendency 

of such Misc Appeal being No.26 of 2019. It is submitted by 

the Advocate for O.P. that Forum ofllaw has the power of Civil 

Court u/s.8 of the Public premisep(Eviction of unauthorised 

purposg of holding inquiry under 

on behalf of O.P that this Forum 
occupant) Act-1971 for the 

this Act. It is further argued 

—— 
3 
i 

dated 11.03.2019 passed by the Ld” Estate Officer. O.P. prayed
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must have to follow the procedure under the relevant Rules in 

connection with hearing of the suits and examination of 

witnesses, adducing evidence and cross-examination. SMPK 

on the other hand submitted with argument that sr 

Officer is a quasi judicial authority under P.P Act and noy a 

Civil Court to be governed by the Civil Procedure Code’ for 

adjudication of the matter before him. Indian Fhidencer Act | fF gs 

need not be followed in toto as in case of Civil Court’s Practice 

and Procedure and this Forum of Law is bound to proceed 

according to the rules made under the P.P. Act. It is strongly 

“argued that papers/documents produced in course of hearing 

on behalf of SMPK forms a part of the record of this 

. proceeding which are sufficient to prove SMPK’s case against 

OP. 

I have duly considered the documents filed on behalf of O:P+ 

and the reply to the Show Cause Notice/s as filed ort = 

01.09.2017. The petitions filed on behalf of O.P. on various 

dates including the application/comments of SMPK dated Ro 

53.10.2017 has also received my attention. 1 have applied my EE 

mind to the Evidence on affidavit filed by O.P on 21.02.2022 SHiT of 

and submissions/arguments made on behalf of the parties. 

After due consideration of all relevant papers/documents as 

brought before me in course of hearing and after careful 

consideration all the rival submission made on behalf of the 

parties, 1 find that following issues have come up for my 

adjudication. 

I) ‘Whether instant Proceedings against O.P is 

maintainable or not; 

1) Whether SMPK has any cause of action against QO. 

or not; 

110) Whether O.P’s contention regarding “Statutory 

tenant” after expiry of the period of licence by way of 

payment of licence fees/charges and acceptance of] 

the same by the Port Authority has got any merit or 

© not; 
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ACLS wv) Whether O.P. has defaulted fin making payment of 

requisite licence fees/rent to 

V) Whether SMPK’s claim of conf 

SMPK or not. 

pensation @ 3 times of 

the defaulted amount is justifiable or not; 

VI) Whether the proceedings at 

against O.P. is barred by law] 

acquiescence or not; 

the instance of SMPK 

of estoppel waiver and 

VI) Whether the averment 1 by O.P. in their 

Evidence on Affidavit filed o 

35) regarding repairs to the 

O.P. has got any merit or not 

vi) 
to O.P., demanding posses 

and lawful or not; 

IX) Whether O.P’s occupation 

21.02.2022 (Para-14, 

godown at the cost of 

Whether SMPK’s notice jor 11.08. 2016, as issued 

on _ from. oP. i is “valid “ty 

ADR nae Sle Ta 

could oR termed as 

“unauthorised occupation” ir} view ofiSec,2-g) of the 

P.P. Act and O.P. is liable to pay deme SMPK ~ 

during the period of its unagthorised occupation or 

not; 

On issue No. I, I must say that the properties owned and 

controlled by the Port Authority has been declared as “public 

premises” by the Public Premises (Ey 

Occupants) Act, 1971 and Section- 

iction of Unauthorised 

[5 of the Act puts a 

complete bar on Court’s jurisdiction fo entertain any matter 

relating to eviction of unauthorized oc tupants from the public 

premises and recovery of rental dues and/or damages, etc. 

SMPK has come up with an application for declaration of O.P’s 

status as unauthorized occupant in fto the public premises 

with the prayer for order of eviction, recovery of dues etc on 

the ground of expiry/revocation” of duthority to occupy the 

premises as earlier granted to O.P. in 

in question. So long the property ¢ 

respect of the premises 

f the Port Authority is 

"coming under the purview of “public premises” as defined 

under the Act, adjudication process by serving Show Cause 

Notice u/s 4 of the Act is very much 

cannot be any question ‘about 

maintainable and there 

lhe maintainability of 

proceedings before this Forum of Lgw. In fact, proceedings 
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before this Forum of Law is not statutorily barred unless there 

is any specific order of stay of such proceedings by any 

competent court of law. 

With regard to issue No.l, there is no dispute ,about 

occupation of O.P. into the Port Property in terms of fas 

licence. Admittedly, O.P. is enjoying the property oa never 

disputed SMPK’s claim on account of licence fees/ rental dues.” 

In fact, O.P. has admitted the default in making pdyment of 

rental dues to SMPK and O.P. time to time made certain 

payments to SMPK as per condition of such licence. In this 

circumstances, SMPK as Land Lord/Licensor of the premises 

has definite cause of action against O.P./Licensee to demand 

possession of the premises and for recovery of dues/charges 

for continuous use and enjoyment of the Port Property in 

question. Hence, the issue is decided against O.P. 

With regard to issue No.II, it is the case of O.P. that after 

determination of licence in question, SMPK has accepted 

Rs.1,09,352/- from O.P. and as such the licence is deemed to ] 

have been renewed and O.P should be treated as ‘Statutory 

tenant’. O.P is not liable pay any abnormal damages to SMPK. 

SMPK on the other hand submits that nothing has been 

accepted as “rent” after expiry of the period of lease in 

question. Heard the submissions of both the parties. It 

appears that during the course of hearing no case has been 

made out or nothing has been produced on behalf of O.P. as to 

how their contention regarding acceptance of payment of 

Rs.1,09,352/- by SMPK after expiry of the period of licence in 

question could be substantiated: As per Transfer of Property 

Act, acceptance or payment made after institution of 

proceedings cannot be considered as waiver to the right of 

lessor to get back possession of the property m question. In 

my view, the same principle of law applies in the case of 

licence as well although licence is governed by the 

principles / provisions of the Indian Easement Act. In fact O.P. 

cannot. claim “renewal of licence” in question as a matter of] 

right. Therefore the issue is decided in favour of SMPK. 
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fees/rental dues, I have come across 

appears to have been furnished by the 

their reply/written objection, denying 

regarding arrears of licence fees/rent 

Accounts as submitted by SMPK on 

that there is huge dues on the part 

dated 20.04.2018 has already been h 

is no reason to disbelief such sub 

authority like SMPK. 

On the issue of three times compeny 

wef 04.03.2015, OP. has claim 
Ny Order of 

T4E ESTATE OFFICER 
01.09.2017 that by charging compen 

Sud PRASAR MQOKERKE RORT 
fees SMPK is acting contrary to the p 

CERTIFIED COPY OF THE R a : 

LnSSED BY a Rll 
equity, justice and good conscience. 

abnormal and unjustified. Demand} 

4¢ MA PRASAD ERJEE PORT 

(one | 
defaulting amount is nothing but an 

¢ zmien Af THE LD.ES OFFICER 
: y 

Nk. PRASAD MOOKERJEE FORT 
an unjust enrichment. However, I 

discussion. Regarding the issue © 

issued by the Port Authority, demandil 

dues even before expiry of the licend 

expiry of such licence. Further, the 

Issue No.V and V are taken up tggether for convenient 

outstanding licence 

letter dated 16.03.2016 

hg the payment of said 

DP. at the time of filing 

in question. Nothing 

kuch contentions. That 

being so, 1 have no reason to al the claim of SMPK, 

revailing at the time of 

detailed Statement of 

0.04.2018 also depicts 

GE: Such Statement 

fy 

lission' of the statutory - 
LERNER 
ah wow 

ation charges by SMPK 

in’ their reply dated 

tion @ 3times of licence 

Hinciples of fair play and 

Such claim of SMPK is 

of three times of the 

attempt to make gain of 

ie say that as per law, 

s i! 

Fo < 

o! 

when any occupant enjoys - possession without having any 

valid authority, the party whose inte: 

unauthorised occupation is entitled 

est is hampered by such 

o receive, from the party 

hpensation for any loss or 
who is occupying unauthorisedly, cot 

damage caused to him thereby, which naturally arose in the 

usual course of things from any preach, or which parties 

knew, when they made the contractfto be likely to result from 

the breach of it. As regards the three times rate of 

. compensation in respect of unauthogised occupation, the order 

dated 03.09.2012 passed by Hon'ble] 

WP no. 748 of 2012 M/s Chowdhy 

others) is very relevant. The 

Justice Dipankar Datta in 

ry Industries Corporation 

Pvt. Ltd. versus Union of India & 

said Order reads as follows: 

ded oyer to, O.P, Theré€, IP 
ir
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31.03 d0L3 It is undisputed that there has been no renewal of the 

lease prior to its expiry or even thereafter. There is also | 

no fresh grant of lease. The petitioner has been Peay 

occupying the property of the Port Trust unauthorisedly J le 

and, therefore, the Port Trust is well within its right to be 

claim rent at three times the normal rent in terms of the = ; Ai 

decision of the TAMP, which has not been challenged in Ps 4 

this writ petition. a 

Furthermore, enhancement to the extent of three times 

the normal rent for persons in unauthorised occupation of 

Port Trust property does not appear io be utterly 

_, Lys HE CER unreasonable and arbitrary warranting interference of 

7m PRASAP KERJEE PORT the Writ Court. 2 
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en AY THE ESJATE OFFICER : 

Eth FRA cdi Moreover, in clause (xx) of the Offer Letter for extension of 

Beles lis RE OFFICER licence dated 13.05,.2015 it is specifically mentioned that 

<2 MOPYERIEE “ORT “after expiry or termination of licence, if you do not vacate the fr 

Sy space within the due date, compensation @3times the last EES E i i 

obi licence fees paid will be charged from the due date upto the LEE STE 

© date when the space is returned to SMPK in unencumbered | - qe ] ; a 3 

and vacant condition.” such being the case, O.P. is charred ant = 

from taking the plea of exorbitant licence fees/ rent/charges. In | ate ae 

fact, the question of compensation @3times the last licence | ae 

fees: or any question about abnormally high rate of 

occupational charges cannot be entertained by this Forum as 

the charges for occupation of Port Property is fixed up by Tariff 

Authority of Major Ports by their notification published under 

authority of law in accordance with the provisions of the Major 

Port Trusts Act,1963 as time " time amended. O.P. cannot 

od challenge or dispute anything about applicability and/or 

enforceability of such notification issued under authority of 

law. The issues are thus decided accordingly in favour of the 

Port Authority. 

Regarding the issue No.VI, I must say that according to law 

the question of estoppel arise when one person has by his 

declaration, act . or omission, intentionally caused or 
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permitted another person to believe a 

act upon such belief, neither he nor his 

allowed in any suit or proceedings bety 

person or his representative, to deny th¢ 

other words, to constitute an estopp 

intention or permission to believe cert 

thing to be true and to 

representative shall be 

veen himself and such 

truth of that thing. In 

el there must be an 

hin thing. There is no 

material to prove any intention or iio on the part of 

SMPK to consider/accept O.P’s status i 

as “licensee” in respect of Proceeding 

to the Public Premises 

Is No. 1573, 1573/R, 

1573/D of 2017 and to withdraw/c 

11.08.2016. Mere claim of O.P. that n 

payable by O.P. cannot be treated as 

cel the notice dated 

ing is lying due and 

aiver of their’ (SMPK’s) = 

right. It is my considered view that th question of ‘estopple’ = 

waiver’ and ‘acquiescence’ as raised on 

arise at all in view of the facts and circ] 

Thus the issue is also decided against (J 

Regarding the- issue No.VII, O.P 

01.09.2017 as well as Evidence on 

due to reconstruction, repair and ren 

O.P had already incurred a total sum] 

managed to convert the same in a habit] 

chalf of O.P, does not" 

imstances of the case. 

BR 

e their reply dated 

davit contended that 

vation of the godown 

of Rs.5,41,834/- and 

hble condition and due 

to such renovation work O.P had to wait for 4 months to such 

godown for commercial purposes howey 

"of those difficulties, SMPK had collecte 

the said period. It is also the case of 

er, inspie of knowledge 

H the monthly rent for 

O.P that the expenses 

incurred by O.P for repair, renovation 4nd bringing electricity 

in the godown should duly be credits id by SMPK. However, 

SMPK vide their rejoinder strongly den 

O.P. Now the question arises as to the 

seen that nothing has been produce 

.course of hearing, which establishe 

SMPK for maintenance of the proper] 

d such submission of 

t/charge claimed by 

SMPK for the said period of 4 months ig justifiable or not. It is 

or shown to me in 

the responsibility of 

ly in question. Such 

being the case, O.P. is debarred from taking the plea of 

abatement of rent/charges. Moreover, the clause (xvi) of the 

Letter dated 13.05.2015 as issued by SMPK to O.P specifically 
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3; OR A022 } mentioned that such repair/maintenance of the licensed 

premises may be undertaken by O.P at their own cost to the 

entire satisfaction of the SMPK's Chief Engineer. In the = Td 

aforementioned fact and circumstances, the question of 

abatement of charges for occupation into the Port Property p. 

being the Public Premises in question is not tenable under 
¥i 

law. The issues is thus decided against O.P accordingly. ne 

Issues VII and IX are also required to be discussed 7 : 

analogously. Discussion against the foregoing paragraphs will 

certainly lead to the conclusion that the notice for revocation 

Ry Ordar 4f : of licence dated 11.08.2016 as issued by the Port Authority, 

THE ESTATE AFFICER demanding possession from O.P. is very much valid, lawful 

oe ih PR 
AEE MOOHERIEE PORT and binding upon the parties. I have deeply gone into the 

=RTIFIED COPY OF FHE ORDER 
IED BY THE ESTATE OFFICER ~ Submissio 

4" PRA 
Wo RUEE PORT course of hearing. The properties of the Port Trust (read as 

: On: ea nt Syama Prasad Mookerjee Port, Kolkata) are coming under the 

= THELD ESTA: OFFICER 
RIFE PORT purview of “public premises” as defined under the Act. Now 

ns/ arguments made on behalf of the parties in 

the question arises as to how a person becomes unauthorized ° - 

occupant into such public premises. As per Section 2 (g) of the |. 

Act the “unauthorized occupation”, in relation to any public gee 0 Z : 

premises, means the occupation by any person of the public 

premises without authority for such occupation and includes 

the continuance in occupation by any person of the public 

premises after the authority(whether by way of grant or any 

other mode of transfer) under which he was allowed to occupy 

the premises has expired or has been determined for any 

reason whatsoever, The licence granted to O.P. had 

undoubtedly expired and institution of proceedings against 

O.P. by SMPK is a clear manifestation of Port Authority's 

o intention to get back possession of the premises. In such a 

situation, I have no bar to accept SMPK's contentions 

regarding cxpiry of licence and service of notice to quit dated] 

11.08.2016, on evaluation of the facts and circumstances of] 

the case. “Damages” are like “mesne profit” that is to say the 

profit arising out of wrongful use and occupation of the 

property in question. I have no hesitation in mind to say that 

after expiry of the licence, O.P. has lost its authority to occupy 
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31.002 the public premises, on the evaluation of factual aspect 

involved into this matter and O.P. is liable to pay damages for 

such unauthorized use and occupations. To come into such 

conclusion, 1 am fortified by the decisibn/observation of the 

Hon'ble Supreme Court in Civil Appdal No.7988 of 2004, 
decided on 10% December 2004, reporfed (2005)1 SCC 705, 

para-11 of the said judgment reads as i: 

Para:11-* under the general law, arld in cases where the 

OWS. 

tenancy is governed only by the proyisions of the Transfer 

of Property Act 1882, once the tenang¢y comes to an end by 

determination of lease u/s.111 of i Transfer of Property 

Act, the right of the tenant to continue in possession of the 

premises comes to an end and for anly period therga, r, for 

Mw Sg hell bobomnig,. 

liable to pay damages for use and . ipation'af the rate at 
ALTRI 3 

which the landlord would have let{ out the premises on 

BE Bs 3 
Ji » 

which he continues to occupy the 

being vacated by the tenant. 

Although the above case-law was in respect of lease, the same 

principle of law applies in the case of licgnce as well. In course 

of hearing, the representative of SMPK sthtes and submits that 

Port Authority never consented in continfiing O.P’s occupation 

into the public premises and never exprgssed any intention to 

accept O.P as licensee. It is. contended that SMPK’s intention 

to get back possession is evident from tHe conduct of the Port 

Authority. The licence had doubtlessly ekpired, whose validity 

for the purpose of deciding the questipn of law cannot be 

questioned by O.P. Therefore, there canrjfot be any doubt that 

the O.P. was in unauthorized occupation of the premises, once 

the licence had expired. In my opiniofy, institution of this 

proceedings against O.P. is sufficient to express the intention 

of SMPK to obtain an order of eviction |and declaration that 

SMPK is not in a position to recognize O.F. as licensee. 

The Port Authority has a definite legiti 

revenue involved into this matter as pgr the rate of licence 

the premises in 

ate claim to get its 

fees/occupational charges payable I 

question and/or- SMPK’s Schedule of Kent Charges for the
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31 OD) AeR relevant period and O.P. cannot claim continuance of its 

occupation without making payment of such requisite 

charges. 

To take this view, I am fortified by the Apex Court judgment — 

reported in JT 2006 (4) Sc 277 (Sarup Singh Gupta -vs- : 

Jagdish Singh & Ors.) wherein it has been clearly observed 

that in the event of termination of lease the practice followed | 

by Courts is to permit landlord to receive each month by way 

of compensation for use and occupation of the premises, an 

amount equal to the monthly rent payable by the tenant. In 

my view, the case in hand is very much relevant for the 

bt purpose of determination of damages upon the guiding 

1-4 ESTAT OFFICER principle as laid down by the Hon'ble Apex Court in the above 

a ? 5 1 
I 

: ERJEE POR Case. In my view, the claim of charges for damages by SMPK 

hiv s Ee based on sound reasoning and should be acceptable by this 

JEE Norm of Law. As per law, when a contract has been broken, 

(cERe party who suffers by such breach is entitled to receive, 

who has broken the contract, compensation for | 

any loss or damage caused to him thereby, which naturally |, % 

arose in the usual course of things from such breach, or " Ee 

WF which the parties knew, when they made the contract to be 

&\' likely to result from the breach of it. 

It appears that Godown space measuring 86.028 sq.m and 

verandah space msg. 13.378 Sq.m in a Prime location*Kolkata 

was allotted to O.P., whose authority was subsequently 

terminated by SMPK vide Notice dated 11.08.2016 and since 

then O.P has been enjoying possession of the Prime piece of 

land under the shield of a Title Suit being No. T.S. 729 of 2016 

"4 preferred by him before the Ld. 7th Bench City Civil Court, 

Calcutta. Being empowered under the provision of the P.P. 

Act, I do not find any constraint to adjudicate the matter filed 

by SMPK, especially in a situation when severe loss has 

already been occurred to Public exchequer due to default of 

O.P. for a long period of time. 

From the discussions as aforesaid, I have no hesitation to 

observe that O.P's act. in continuing occupation is 

unauthorized and O.P. is liable to pay damages for 
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unauthorized use and occupation of [the Port property in 

question upto the date of delivering ylacant, unencumbered 

and peaceful possession to SMPK. With this observation, I 

must reiterate that the ejectment] notice, demanding 

possession from O.P. as stated above has been validly served 

the discussions above, the issues are 

SMPK. 

NOW THEREFORE, 1 consider it is 

following grounds/ reasons: 

maintainable. ; 

2) That you have violated the 

under licence as granted by 

way of not making payment 

dues to SMPK. 

3) 
has got no merit in the facts 

the case. 

4) That the licence as granted to 

5) That no case has been made 

to how its occupation in the 

be termed as “authorised occy 

the es ; 

6) That the instant Proceeding 

doctrine of Estoppel, waiver af 

7) 
connection with “abatement o: 

8) That the O.P. had no authori 

Premises after expiry of liceq 

Notice to Quit dated 

occupation is “unauthorized” 

the P.P. Act, 1971 and ( 

and enjoyment of the Public 

upon O.P. in the facts and circumstance 

notice is valid, lawful and binding upon] 

doubtlessly expired on 01.03 Ef 16. 

11j08.2016 and 

s of the case and such 

the parties. In view of 

decided in favour of 

fit case for allowing 

SMPK’s prayer for eviction against al /s 5 of the Act for the 

1) That the proceedings againgt O.P. ievery. much, E 3 ; 

& (Mi i i 

cosdition of ‘tenancy, 

the Port Authority by 

of licence fees /rental 

That O.P’s contention regarding “Statutory Tenant” 

and circumstances of 

the O.P. by SMPK had 

t on behalf of O.P. as 

Public Premises could 

pation” after expiry of 

is not barred by the 

d acquiescence. 

That O.P. has failed to mdke out any case in 

rent” as pleaded. 

ly to occupy the Public 

ce and service of the 

O.P.’s 

in view of Sec.2(g) of 

.P. is Hable to pay 

compensation charges with interest for wrongful use 

Property upto the date 
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PE 
2 09-Aoy 2 : of handing over of clear, vacant and unencumbered 

possession to the Port Authority. 

ACCORDINGLY, formal order of eviction u/s 5 of the Act as 

per Rule made there under, is drawn giving 15 days time to 

the O.P. and any person/s whoever may be in occupation to 

vacate the premises. I make it clear that all person/s whoever 

may be in occupation are liable to be evicted by this order and 

the Port Authority is entitled to claim damages for 

unauthorized use and enjoyment of the property against O.P. 

in accordance with Law up to the date of recovery of 

possession of the same. SMPK is directed to submit a 

comprehensive status report of the Public Premises in 

question on inspection of the property after expiry of the 15 

days as aforesaid so that necessary action could be taken for 

: - oy i i execution of the order of eviction u/s 5 of the Act as per Rule 
nV AM A 3h 

i made under the Act. 
Hea jm 

ere 0F THE LD. ESJATE QFFICER : 

© roicspMOOERIEE PORT It is my considered view that a sum of Rs.6,95,525/-(Rupees 

§V) : Six Lakh ninety five thousand five hundred twenty five only) 

[3 for the period from 2rd day of April, 2015 upto 1st Day of 

March, 2016 (both days inclusive) is due and recoverable from : . 

O.P. by the Port authority on account of rental dues and O.P- 

must have to pay the rental dues to SMPK on or before 

16,08 80:2 such dues attract compound interest @ 7.50 % per 

annum, which is the current ‘rate of interest as per the 

Interest Act, 1978 (as gathered by me from the official website 

of the State Bank of India) from the date of incurrence of 

liability, till the liquidation of the same, as per the adjustment 

of payments, if any made so far by O.P., in terms of SMPK’s 

books of accounts. 

Likewise, I find that SMPK has made out an arguable claim 

a against O.P., founded with sound reasoning, regarding the 

damages/compensation to be paid for unauthorised 

occupation. As such, | must say that Rs.28,85,130/- (Rupees 

Twenty eight Lakh eighty five thousand one hundred thirty 

only) as claimed by the Port Authority as damages in relation 

to the subject premises in question, is correctly payable by 
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OP. for the period 04.03.2015 to J 1.12.2016 (both days 

inclusive) and it is hereby ordered that O.P. shall also make 

payment of the aforesaid sum to SM] 

damages shall also attract compound [interest @ 7.50 % per 

annum, which is the current rate df interest as per the 

Interest Act, 1978 (as gathered by me ffom the official website 

of the State Bank of India) from the 

liability, till the liquidation of the same 

I make it clear that SMPK is entitled to 

of payments, if any made so far by O 

date of incurrence of 

as per the adjustment 

P., in terms of SMPK’s 

books of accounts. I sign the formal orders u/s 7 of the Act. 

Flaim further damages 

against OP. for unauthorized use gnd occupation of the 

public premises right upto the date of rpcovery of clear, vacant 

and unencumbered possession of the same in accordance with 

By Order of : 

TE ESTATE OFFICER 
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Law, and as such the liability of O.P. t 

beyond 31.12.2016 as well, till such 

with the O.P. SMPK is directed td 

31.12.2016, indicating there-in, the de 

charges, and the period of the dama 

taking over of possession) together 

such charges are claimed against O.H 

made under the Act. 

comply with this Order, Port Authorif] 

concerned are directed to act according 

GIVEN UNDER MY HAND AND SEAL 

+++ ALL EXHIBITS AND DOQ 

ARE REQUIRED TO BE TAK] 

WITHIN ONE MONTH FROM 

pay damages extends 

the possession of the a 

premises continues to be under the uauthorised occupation 

submit a statement 

comprising details of its calculati¢gn of damages after 

ails of the rate of such 

es (i.e. till the date of 

the basis on which 

, for my consideration 

for the purpose of assessment of such damages as per Rule 

1 make it clear that in the event of failure on the part of O.P. to 

i is entitled to proceed 

further for execution of this order in gccordance with law. All 

iy. 

(J.P Boipai) 
ESTATE OFFICER 

IMENTS 
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